
 
 

 

 

Three bills have been introduced in this 

congressional session that relate to such wealth 

stripping practices as payday loans and auto title 

lending. Their timing is significant as they appear to 

anticipate the proposed rules which were issued on 

June 2, 2016 by the Consumer Financial Protection 

Bureau (CFPB), an agency created under the Obama administration. The first two bills 

described below attempt to head off the CFPB rules and have the support of the payday 

and auto title loan industries. The third bill is intended to set limits on a new online 

version of payday lending. 

 

Key provisions of the bills and their impacts are described below. 

 

HR 4018, the Consumer Choice and Protection Act has three key elements:  

 Prevents the CFPB from establishing or enforcing any regulation governing 

payday lending for 24 months after enactment.  

 Allows for current lending practices that create and perpetuate a destructive cycle 

of debt (e.g., repeat borrowing and rollover borrowing without consideration of 

ability to repay) by not addressing them in the language. 

 Affirms industry-backed practices while utilizing the language of “consumer 

choice and protection.”  
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http://www.consumerfinance.gov/policy-compliance/rulemaking/rules-under-development/notice-proposed-rulemaking-payday-vehicle-title-and-certain-high-cost-installment-loans/
http://www.consumerfinance.gov/policy-compliance/rulemaking/rules-under-development/notice-proposed-rulemaking-payday-vehicle-title-and-certain-high-cost-installment-loans/
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The bill would require that the CFPB determine whether a state has a law with any of the 

provisions listed below, and if so, CFPB regulations concerning these transactions and 

providers would not apply to that state.  

 

To bypass CFPB enforcement, a state law would have to: 

 require that a provider to be licensed by the state; 

 establish a transaction database where a provider would immediately enter 

specified information about each transaction that is paid or settled; 

 require a provider to verify through such database that a borrower does not have 

an outstanding transaction; 

 require that a transaction agreement be in writing and allow the borrower to 

rescind the agreement within the first 24 hours; 

 require a transaction agreement to limit the interest and fees, limit the transaction 

amount to $500, and the duration of the transaction to no less than 7 days and no 

more than 31 days; and 

 allow a 60-day grace period for a consumer to repay the amount due, subject to 

early termination if a consumer fails to complete a course with a consumer credit 

counseling agency. 

 

At face value, these components seem to protect consumers. Yet many civil rights, 

consumer, labor, faith, veteran, senior and community organizations have pointed out that 

the bill mimics a payday lending industry-backed law in Florida, a state where the 

impacts of these wealth-stripping practices have been devastating for borrowers and their 

communities. Wealth-stripping lenders in states with similar legislation have evolved to 

circumvent the law. For example, to ensure that borrowers have only one loan, lenders 

might roll an existing loan into a new one and do so without regard to the borrower’s 

ability to repay. Borrower protections also fail to require that a borrower complete a 

credit-counseling course upon becoming ensnared in a cycle of debt. Advocates suggest 

that requiring a lender to offer a loan only after assessing the borrower’s ability to repay 

it would help prevent the cycle of debt. Mortgage loans, traditional auto loans and even 

credit card limits are associated with borrower’s ability to repay. While people in a range 

of income levels need access to safe loans, many see the title of the bill, the Consumer 

Choice and Protection Act, as misleading and describe it as actually in the best interest of 

lenders. 

 

Original co-sponsors of this bill are all from Florida and include: Dennis Ross 

(R), Patrick Murphy (D), Carlos Curbelo (R), Alcee Hastings (D), Corrine Brown (D), 

and Bill Posey (R).  

 

HR 4737: the State and Tribal Government Sovereignty Protection Act of 2016 
would severely limit the CFPB in two key ways.  

http://www.uspirg.org/news/usf/letter-congress-212-groups-call-you-oppose-hr-4018-and-support-strong-payday-rule
http://www.uspirg.org/news/usf/letter-congress-212-groups-call-you-oppose-hr-4018-and-support-strong-payday-rule
http://www.responsiblelending.org/sites/default/files/nodes/files/research-publication/crl_perfect_storm_florida_ma
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 Blocks the CFPB from issuing or enforcing any rule or regulation for payday 

loans, vehicle title loans and similar loans for 24 months from the enactment 

of the law 

 Requires the CFPB to justify its rules and give states and tribal governments a 

5-year waiver to avoid any payday lending regulation, with the right to receive 

another waiver when it is set to expire 

The act is another effort to strip the CFPB of current authority by shielding states and 

tribal governments from rules proposed by the CFPB.  

Co-sponsors include Mick Mulvaney (R-SC) and Randy Neugebauer (R-TX). 

 

SB 2760, the Stopping Abuse and Fraud in Electronic (SAFE) Lending Act of 2016 
was introduced in April and referred to committee. It seeks to control online wealth-

stripping practices, which are a more recent iteration of payday lending. The bill would 

ban some specific practices and support states’ efforts to restrain online lending.  

As introduced, the bill would: 

 ban remotely created checks with which an online company is able to write 

checks from a borrower’s checking account without her/his permission;  

 ban overdraft fees on prepaid payday loan cards and other predatory fees;  

 require online small-dollar lenders to register for monitoring by the state; 

 require internet lenders to abide by the laws of the state in which they are 

registered (without this component, it can be difficult to regulate online lenders); 

and  

 ban lead generators (fake websites that pretend to be payday lenders and offer a 

product for the purpose of accessing consumers’ bank account numbers).  

Original sponsors of the bill include: Jeff Merkley (D-OR), Al Franken (D-MN), Patty 

Murray (D-WA), Ron Wyden (D-OR), Richard Durbin (D-IL), Richard Blumenthal (D-

CT), Elizabeth Warren (D-MA), Tammy Baldwin (D-WI), Cory Booker (D-NJ), Martin 

Heinrich (D-NM), Edward Markey (D-MA) and Bernie Sanders (I-VT). 

 

 

On March 14, the US Department of Justice (DOJ) 

issued a Dear Colleague Letter addressed to state 

and local courts announcing resources to assist in 

reforming practices for the assessment of ability to 

pay as part of enforcement efforts to collect fees 

and fines as well as child support.  

 

In the letter, DOJ discusses incarceration for 

nonpayment when the ability to pay has not been established. Citing Turner v. Rogers 

(see http://cffpp.org/what-is-the-price-of-justice-the-dojs-recent-guidance-to-courts-on-

ability-to-pay/ for more details on the DOJ letter, this important Supreme Court decision, 

US Department of Justice and 

OCSE Call on State and Local 

Courts to Assess Ability to 

Pay Child Support Prior to 

Incarceration for 

Nonpayment 

 

http://cffpp.org/what-is-the-price-of-justice-the-dojs-recent-guidance-to-courts-on-ability-to-pay/
http://cffpp.org/what-is-the-price-of-justice-the-dojs-recent-guidance-to-courts-on-ability-to-pay/
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and its implications for child support enforcement practices), the letter makes several key 

points. 

 

 Courts may not incarcerate a person for nonpayment of fees and fines (or child 

support) without first conducting an indigency determination and establishing that 

the failure to pay was willful. 

 Courts must consider alternatives to incarceration for indigent defendants who are 

unable to pay. 

 Courts must provide meaningful notice and, in appropriate cases, counsel, when 

enforcing fines and fees, and must not use arrest warrants or license suspensions 

as a means of coercing the payment of court debt when individuals have not been 

afforded constitutionally adequate procedural protections. 

 Under the Fourteenth Amendment, defendants may be entitled to counsel in civil 

contempt proceedings for failure to pay fines or fees. 

 

A March 21st Dear Colleague Letter from the US Office of Child Support Enforcement 

(OCSE) directs child support enforcement agencies to ensure due process and equal 

protection to litigants by adhering to the following requirements placed on the courts by 

DOJ, and refers them to earlier OCSE communication on the issue, including: 

 

 Civil contempt that leads to incarceration is not, nor should it be, standard or 

routine child support practice.  By implementing procedures to individually 

screen cases prior to initiating a civil contempt case and providing appropriate 

notice to alleged contemnors concerning the nature and purpose of the 

proceeding, child support programs will help ensure that inappropriate civil 

contempt cases will not be brought. 

 States are again encouraged to incorporate alternatives to incarceration in their 

child support enforcement programs.  

 

The DOJ Dear Colleague Letter is part of a package of resources designed to assist 

efforts to reform harmful and unlawful practices related to the assessment and 

enforcement of fees and fines. The package is available at: 

https://www.justice.gov/opa/pr/justice-department-announces-resources-assist-state-and-

local-reform-fine-and-fee-practices 

 

The related OCSE Dear Colleague Letter can be found at: 

http://www.acf.hhs.gov/programs/css/resource/justice-department-announces-resources-

to-reform-practices 

 

 

A Kids Count Policy Report from the Annie E. Casey 

Foundation, A Shared Sentence: The Devastating Toll 

of Parental Incarceration on Kids, Families, and 

Communities (April 2016) reviews current research on 

The Toll of Parental 

Incarceration on Children, 

Families and Communities  

 

https://www.justice.gov/opa/pr/justice-department-announces-resources-assist-state-and-local-reform-fine-and-fee-practices
https://www.justice.gov/opa/pr/justice-department-announces-resources-assist-state-and-local-reform-fine-and-fee-practices
http://www.acf.hhs.gov/programs/css/resource/justice-department-announces-resources-to-reform-practices
http://www.acf.hhs.gov/programs/css/resource/justice-department-announces-resources-to-reform-practices
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the effect of incarceration on families, communities and children, to make 

recommendations for improving the support system for children who have an 

incarcerated parent. The report synthesizes research from a variety of sources. The 

following are among its key highlighted findings. 

  

 From 1980 to 2000, the number of children with a father in prison or jail rose by 

500 percent. Nationally, approximately 5.1 million children have had a parent in 

jail or prison at some point in their childhood.  

 The percentage of children with an incarcerated parent varies dramatically by 

state, from 3 percent in New Jersey to a high of 13 percent in Kentucky.  

 Incarcerated parents are overwhelmingly fathers, and approximately 45 percent of  

incarcerated men age 24 or younger are fathers. Approximately 48 percent of 

women in federal prison and 55 percent in state facilities are mothers.  

 The number of children with a father in prison rose by more than half between 

1991 and 2007, and those with a mother behind bars more than doubled in that 

period.  

 African-American children are more than seven times more likely than their white 

peers to have a parent incarcerated.  

 Even if parents were not living with their children before incarceration, more than 

half of these parents provided the child’s primary financial support. When fathers 

are incarcerated, family income can drop by an average of 22 percent. 

 A recent survey found that 65 percent of families with a member in prison or jail 

could not meet basic needs. Thousands of dollars in court-related fines and 

fees, along with costly visits to maintain contact, landed nearly one-third in debt.  

 Children with fathers in prison, particularly African-American children, are at 

greater risk of ending up homeless. Research suggests the rise in incarceration 

over several decades has contributed to a significant increase in child 

homelessness, especially among African Americans.

 

 

 One study found that if incarceration rates hadn’t increased during a 24-year 

period, the US poverty rate would have fallen by 20 percent, rather than 

remaining relatively steady.  

The report is available at http://www.aecf.org/m/resourcedoc/aecf-asharedsentence-

2016.pdf#page=3 

 

The Office of Planning, Research and Evaluation 

(OPRE) of the US Department of Health and Human 

Services (HHS) is sponsoring the Behavioral 

Interventions to Advance Self-Sufficiency (BIAS) 

project. The project uses behavioral economics to apply 

interventions to its programs that serve poor and 

HHS Seeks to “Nudge” 

Child Support Collections 

Using Behavioral 

Interventions  

 

http://www.aecf.org/m/resourcedoc/aecf-asharedsentence-2016.pdf#page=3
http://www.aecf.org/m/resourcedoc/aecf-asharedsentence-2016.pdf#page=3
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vulnerable families. The BIAS project and evaluation are being led by MDRC.  

 

To date, BIAS has conducted 15 random assignment tests in seven states with nearly 

100,000 sample members. Projects focus on such aspects of poverty programs as child 

care recertification processes, changing the messaging around TANF participation, 

increasing the number of incarcerated parents who seek child support modifications, and 

increasing child support collections, 

 

Two of the first behavioral interventions related to child support concerned noncustodial 

parents in Franklin County, Ohio who were not subject to automatic withholding. The 

intervention was in the form of a reminder to pay. A random assignment test of the 

notices found no statistically significant differences in the number of parents paying or in 

the amount of child support paid.  

 

The report concludes that, “the modest findings suggest that the targeted noncustodial 

parents may have a limited ability to pay, or that the behavioral bottlenecks they face 

were not adequately addressed by the interventions.”  

 

Despite these findings, OPRE has contracted with MDRC to expand the evaluation of 

behavioral interventions intended to increase collections. The most recent project report, 

Nudges for Child Support: Applying Behavioral Insights to Increase Collections, 

describes findings from interventions in Cuyahoga County, Ohio. Key findings include:  

 

 Sending a reminder to pay and sending text message reminders using the BIAS 

principles of simplified payment instructions both led to a slightly higher 

likelihood of payment, unless the parent already received payment reminders 

from the state, in which case there was no increase in the likelihood of payment. 

 The redesign of the payment reminder from a standard version to a behaviorally 

informed reminder had no effect on payments or amount of collections. 

 None of the interventions produced statistically significant increases in collections 

per parent. 

The report suggests that future research on how to increase collections could focus on 

other key factors that might have a significant impact on collections, such as employment 

services, order modifications, and parent-child engagement. 

 

The report and project description are available at: 

http://www.acf.hhs.gov/programs/opre/research/project/behavioral-interventions-to-

advance-self-sufficiency 

 

and http://www.mdrc.org/project/behavioral-interventions-advance-self-sufficiency-

project#overview 

 

 

http://www.acf.hhs.gov/programs/opre/research/project/behavioral-interventions-to-advance-self-sufficiency
http://www.acf.hhs.gov/programs/opre/research/project/behavioral-interventions-to-advance-self-sufficiency
http://www.mdrc.org/project/behavioral-interventions-advance-self-sufficiency-project#overview
http://www.mdrc.org/project/behavioral-interventions-advance-self-sufficiency-project#overview


   Policy Briefing June 2016 — Vol. 15 — No. 2 7 

 
 

Several states have recently adopted programs aimed 

at providing support services or the ability to 

maintain employment for parents behind in child 

support payments. Such programs have been 

developed and implemented in various forms in 

recent years, but the programs, because they are a 

part of the child support enforcement program, 

always operate under the threat of jail for 

participants. Two recent examples of diversion programs are described below.  

 

 Georgia HB 310, signed into law by Georgia Governor Nathan Deal in May 

2015, contains a provision that allows counties to create diversion centers for 

child support obligors who have been sentenced for failure to pay child support. 

The diversion centers will: 

o Allow individuals in the diversion program to travel to and from their 

place of employment in order to retain their employment.  

o Prescribe the routes, manner of travel, and periods of travel to be used for 

reaching the employment destination. 

o Confine the individual to the diversion center when not traveling to or 

from or engaged in his or her occupation for the term of the sentence. 

o Require the obligor to pay alimony or child support as previously ordered, 

including arrears.  
o Require that any additional funds go toward reimbursing the center up to 

$30 per day for the entire period of confinement to the center. 

o Allow for the revocation of assignment to the diversion center and 

alternative methods of incarceration if the individual does not comply 

with any of the detailed requirements. 

 In Michigan, the Specialty Establishment and Enforcement Docket (SEED) pilot 

program in Muskegon County is a two-year pilot program that seeks to address 

underlying challenges faced by noncustodial parents who are willing but unable 

to pay their child support obligations. SEED program components include: 

o An assessment to determine the challenges faced and supports needed to 

increase child support payments. 

o An assessment of current parenting time and a goal, when appropriate, of 

increasing it. 

o Assistance with modifying the initial child support obligation, making it 

easier for the noncustodial parent to provide some sort of financial 

support for his or her children. 

o Assistance from caseworkers with such things as accessing Michigan 

Works, obtaining clothing and/or transportation for job interviews, 

States Continue to Pilot 

Programs to Address 

Nonpayment of Child 

Support; Threat of Jail 

Remains for Noncompliance 

with Program Requirements 
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registering for life-skills classes, and scheduling sessions in male-

empowerment sessions.  

o If a participant is failing to meet his or her program obligations, such as 

missing scheduled classes or failing to meet the minimum $25 a month 

child-support payment, he or she faces sanctions. Sanctions could mean 

participating in a community service project or being expelled from the 

program and sent to jail for failure to meet the overall child-support 

obligation. 

 

Almost 20 years since it was first implemented, the 

effect of TANF (Temporary Assistance to Needy 

Families) on state spending for the poor, on 

employment and income, and on extreme poverty is 

becoming clear. TANF set a lifetime limit of five 

years on receipt of benefits and allowed states to set lower lifetime limits; as a result, 

many states have two-year limits. It also required that a certain percentage of recipients 

work or participate in community service or vocational training as a condition of 

receiving benefits. Failure to work or volunteer results in being dropped from the 

program and losing benefits. TANF also restructured the program’s funding to states, 

creating block grants that have few restrictions and allowing states to spend the block-

grant funds however they choose, as long as they meet four broad goals of the program. 

States must also use a certain proportion of their own funds on programs for needy 

families (this is known as a maintenance-of-effort (MOE) requirement in order to secure 

the federal block grant funding.   

 

A recent article in The Atlantic, “The End of Welfare As We Know It” and several 

reports from the Center for Budget Policy and Priorities (see links below) take stock of 

the effect of TANF on the poor and make the following points. 

 

 Welfare reform has been promoted for its focus on increasing employment for 

recipients, but in fact, states spend little of their TANF funds on recipients’ 

employability. Overall, states spent just 8 percent of their state and federal TANF 

funds on work activities in 2014, with ten states spending less than 5 percent.    

 The amount of cash assistance provided to families has dropped in almost every 

state. In the median state in 2015, a family of three received $429 per month; in 

14 states, such a family received less than $300.  TANF benefits are below 50 

percent of the federal poverty line in all 50 states and below 20 percent of the 

poverty line in 16 states.  The reduced level of assistance means that families 

cannot meet even their most basic needs.  

 Nationally, over the last 19 years, the average TANF monthly caseload has fallen 

by almost two-thirds, from 4.7 million families in 1996 to 1.7 million families in 

2014. The number of families with children in deep poverty (with incomes below 

1996 Welfare Reform Has 

Led to Increased Poverty and 

Erosion of Safety Net 
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half of the poverty line) hit a low of about 2 million in 2000, but is now at about 3 

million.  

 The TANF block grant is now worth 33 percent less than it was 20 years ago. 

 Regarding the required state MOE contribution, eighteen states now count third-

party funds, or funds spent by nonprofit organizations in the state, such as food 

banks or domestic violence shelters, toward their MOE contribution. In 2014, 

Georgia met its MOE contribution of $173 million by spending approximately 

$74 million in state funds and counting $99 million in third-party spending from 

such organizations as the Boys and Girls Club. By using this strategy, the state 

spent just 32% of what it had spent on poor families with children before TANF’s 

creation. Six other states (Alabama, Arizona, Missouri, New Hampshire, South 

Carolina, and Oregon) use third-party funds for more than 15 percent of their 

MOE requirement, resulting in fewer services for poor families due to the cut in 

state funding. 

The CBPP reports can be found at  http://www.cbpp.org/family-income-

support/commentary-house-committee-misses-opportunity-to-improve-tanf and  

 

http://www.cbpp.org/research/family-income-support/chart-book-tanf-at-19 . 

 

 

 

 

 

 In fiscal year 2015, the child support caseload declined by 2.5 percent, to 14.7 million 

cases and current assistance cases (TANF) declined 8 percent, resulting in fewer 

collections on behalf of TANF recipients.  

 Following an investigation by the ACLU, the city of Colorado Springs has agreed, 

as part of a $103,000 settlement, to stop converting impoverished defendants’ 

fines into jail time, to stop sentencing defendants to jail for non-jailable offenses, 

and to compensate dozens of individuals whose court fines were illegally 

converted to jail time when they could not afford to pay. 

 A lawsuit in Alabama is charging that Phillip David Anderson, 49, a father of 

four, was killed from a perforated ulcer that was ignored while he was in custody 

in the Tuscaloosa County jail. Anderson was arrested at a roadblock while 

traveling with his daughter on an outstanding contempt of court warrant for 

failing to appear at a child support hearing. As his condition deteriorated, the suit 

charges that staff belittled him and failed to respond until he collapsed and was 

taken, still in handcuffs, to the hospital, where he died.  

 The Arizona Department of Economic Security (DES) acknowledged recently 

that it filed inaccurate child support liens in at least 8,241 cases. DES assists in 

enforcing child support orders and tracking payments, which, in some cases result 

Also of Note: 

http://www.cbpp.org/family-income-support/commentary-house-committee-misses-opportunity-to-improve-tanf
http://www.cbpp.org/family-income-support/commentary-house-committee-misses-opportunity-to-improve-tanf
http://www.cbpp.org/research/family-income-support/chart-book-tanf-at-19
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in liens against property when payments are not made. Liens were improperly 

filed or not released after they were satisfied. 

 Illinois is considering two pieces of legislation to increase the current $50 pass-

through to a policy that would allow for a pass-through of $100 for a family with 

one child or $200 for a family with two or more children. 

 

Mission Statement: The mission of the CENTER FOR FAMILY POLICY AND PRACTICE (CFFPP) is to 

strengthen society through the expansion of opportunities for low-income parents – mothers and fathers – 

to protect and support their children. CFFPP operates as a policy think tank to remove the unique barriers 

and negative public perceptions that affect low-income men of color. Through technical assistance, policy 

research and analysis, and public education and outreach, CFFPP works to support low-income families 

and develop public awareness of their needs. 

 
This Policy Briefing publication is made possible, in part, through the generous support of the W.K. 
Kellogg Foundation, the Ford Foundation, and through CFFPP’s membership in Community Shares of 
Wisconsin. Any opinions, errors or conclusions expressed herein do not necessarily represent the 
views or positions of CFFPP’s funders. 

 


